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Matthew,
I've attached a few documents for your reference.

1. Three comment letters from Waterkeepers Washington and allies to Dept of Ecology re fish
consumption and rulemaking

2. Comment letters from NWIFC and CRITFC

3. Association of Washington Business letter and Business Implementation Mechanism
document

We are concerned about the proposals in the AWB letters, which we believe would greatly
weaken our state's protection of water quality.

I recognize you may not have time to read these comments, so we will discuss some of these
issues next week.

Best,
Brett
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PEOPLE FOR PUGET SOUND - FRIENDS OF THE EARTH - LANDS COUNCIL -
CENTER FOR ENVIRONMENTAL LAW AND PoLICY - NORTHWEST
ENVIRONMENTAL DEFENSE CENTER - CITIZENS FOR A HEALTH BAY -
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SEQUALITCHEW CREEK WATERSHED COUNCIL - WASTE ACTION PROJECT -
DuwAMISH RIVER CLEANUP COALITION

November 14, 2011

Ted Sturdevant, Director
Department of Ecology

P.O. Box 47600

Olympia, Washington 98504-7600
tstu461@ecy.wa.gov

Kelly Susewind, Program Manager
Department of Ecology

P.O. Box 47600

Olympia, Washington 98504-7600
ksus461@ecy.wa.gov

Via Email and U.S. Mail

Re:  Ecology’s Two-Part Rulemaking Process for Regulatory Flexibility Rules and
Toxics Human Health Criteria in Water Quality Standards

Dear Director Sturdevant and Mr. Susewind:

We, the undersigned groups, write to express our grave concern with Ecology’s proposed
approach to delaying adoption of new toxic criteria for the protection of human health in
Washington. From Puget Sound to the Columbia River—and in countless other waterbodies
across the state—catching and eating local fish and shellfish is a quintessential part of being a
Washingtonian. Yet the human health criteria in Washington’s water quality standards are
among the nation’s least protective.

On November 2™ Ecology announced that it would be moving forward with rulemaking on new
and modified rules to increase regulatory flexibility for pollution dischargers to comply with the
Clean Water Act. The agency is framing this rulemaking as a requisite step before initiating
rulemaking on protective human health criteria (i.e., before the state adopts more stringent human
health criteria, off-ramps must be in place to ease the burden of compliance on pollution
dischargers). For the reasons explained below, Ecology’s decision to continue to delay adoption





of protective human health criteria and create a two-stage process undermines the agency’s duty to
protect public health. To the extent Ecology believes that so-called “implementation tools” must
be in place before new human health criteria are adopted, the agency must not use this process to:
(1) further delay the development of new human health criteria, and (2) leave open the very real
possibility that pollution dischargers will have the benefit of “regulatory flexibility” for years if
not decades before Ecology takes action and adopts new human health criteria.

In the last two decades, scientific evidence on toxic contamination in Washington fish and
shellfish has mounted, just as studies on Washingtonian’s fish consumption rates have
demonstrated how outdated the state’s current criteria are. Following last year’s scoping process
for the on-going Triennial Review, and at the urging of the U.S. Environmental Protection
Agency’s (EPA), Tribes, and others, Ecology finally acknowledged that adopting new human
health criteria must be an agency priority. We are heartened by Ecology’s decision to adopt new
fish consumption rates across state programs, including water quality standards. Ecology,
however, now proposes waiting until at least late 2012 before even initiating the rulemaking
process for new criteria. Given Ecology’s failure to adopt protective human health criteria to
date, we urge you to: (1) promptly set a firm and swift schedule for adopting water quality
standards that truly reflect the rate at which Washington’s citizens consume fish and shellfish, and
(2) modify the current rulemaking schedule to call for adopting, to the extent necessary and
appropriate, implementation tools simultaneously with the adoption of new human health
criteria.

As you know, Washington is currently under the EPA National Toxics Rule (NTR), with toxic
criteria based on 6.5 grams per day of fish consumption. This is equivalent to less than one fish
meal per month. To put this in perspective, EPA now recommends that states use a default
consumption rate of 17.5 grams per day of fish consumption and EPA just approved Oregon’s
change to human health criteria based on 175 grams per day. By relying on the NTR, Ecology is
clearly failing to protect its citizens from the serious threats of toxic pollution.

Ecology appears to be proceeding in the same fashion as Oregon, namely that the quid pro quo of
adopting new, protective human health criteria is that there be as many options for regulated
sources to avoid those new criteria as the state can develop and EPA will approve. Ecology,
however, need not re-plow the same ground as Oregon, which already vetted at least a dozen
potential permitting rules with EPA, the vast majority of which were eliminated from further
consideration because they were contrary to federal law. The heavy lifting on these so-called
implementation tools — which are really tools to avoid or postpone implementation — has already
been done. With that effort made minimal by Oregon’s efforts, there is no reason to approach this
rulemaking effort in two separate steps, thereby postponing the adoption of long overdue
protective criteria.

In fact, the only reason that this process of looking at “implementation tools” could be anything
other than a minimal effort is if Ecology intends to address the control of toxics from currently un-
and under-regulated sources in the water quality standards themselves, in particular through the
antidegradation policy and its federally-required implementation methods. For example, where
agricultural sources are a primary source of toxics, implementation tools should include

Page 2 of 4





mandatory erosion control. Similarly, where Ecology’s Toxics Cleanup Program has highlighted
the higher rate of toxic concentrations in urban and industrial embayments of Puget Sound,
Ecology should look at expanding the jurisdiction of municipal areas covered under stormwater
permits pursuant to CWA section 402(p)(2)(E) & (p)(6). Likewise, Ecology could move beyond
the limitations of the federal pretreatment program to control toxic inputs into sewage collection
systems from industrial, commercial, and residential sources. And, it could use Toxics Release
Inventory (TRI) data to identify significant sources of air deposition and move to adopt state rules
to limit such sources. Moreover, Ecology should be including the development of an extensive
methylmercury implementation methodology as part of its “implementation tools.”

There is not, however, any indication that Ecology is looking past the efforts used by Oregon to
create regulatory flexibility for NPDES sources. We believe that not taking this opportunity to
look specifically at how to control toxics would be a major policy omission because it would forgo
achieving real environmental and human health benefits associated with changing fish
consumption rates.

We would also like to bring to your attention the effect the proposed delay will have on the source
control efforts that are allegedly at the heart of the new Framework for Sediment Cleanup
Decisions that was recently issued in support of rulemaking efforts by the Toxics Cleanup
Program. The Framework document frequently refers to the need for “source control,” including
but not limited to NPDES permits for sources that are seeking full settlements in their clean-up
commitments. Delays in adopting water quality criteria based on appropriately updated fish
consumption rates will lead to delays in Ecology’s issuing NPDES permits that contain fish
consumption rates consistent with clean-up actions; the inconsistency between agency programs
will undermine the fundamental principles sent out in the Framework.

The case for adopting protective human health criteria has been building in Washington for over a
decade. In the interim, the problem of toxics accumulating in fish and shellfish has grown. After
waiting in the wings for Oregon to adopt a new fish consumption rate and human health criteria,
Ecology is finally acknowledging that adopting accurate human health criteria is a state priority.
We applaud this decision, but urge the state to put words into action: delaying the process to adopt
new human health criteria is not treating the issue as a “priority.” In short, we request that the
agency refine its proposed rulemaking schedule to promptly develop and adopt protective human
health criteria in its water quality standards.

I
I
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Nina Bell
Executive Director
Northwest Environmental Advocates

Tristin Brown, Chair
Conservation Committee
Sierra Club — Washington Chapter

Bart Mihailovich
Riverkeeper
Spokane Riverkeeper

Laurie Valeriano
Executive Director
Washington Toxics Coalition

Mike Petersen
Executive Director
Lands Council

Mark Riskadahl
Executive Director

Northwest Environmental Defense Center

Darlene Schanfield
Olympic Environmental Council

Marcie Keever
Oceans & Vessels Project Director
Friends of the Earth

Laurie Fait
Sequalitchew Creek Watershed Council
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Sincerely,

Brett VandenHeuvel
Executive Director
Columbia Riverkeeper

Chris Wilke
Executive Director
Puget Soundkeeper Alliance

Matt Krogh
Baykeeper
North Sound Baykeeper

Heather Trim
Director of Policy
People for Puget Sound

Bill Anderson
Executive Director
Citizens for a Healthy Bay

Suzanne Skinner
Executive Director
Center for Environmental Law and Policy

Kurt Beardslee
Executive Director
Wild Fish Conservancy

Greg Wingard
Waste Action Project

James Rasmussen
Duwamish River Cleanup Coalition







COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION

729 NE Oregon, Suite 200, Portland, Oregon 97232 Telephone 503 238 0667
Fax 503 235 4228

December 21, 2011

Martha Hankins

Toxics Cleanup Program
Washington Department of Ecology
PO Box 47600

Olympia, WA 98504-7600

RE: Draft Fish Consumption Technical Support Document
Dear Ms. Hankins:

The Columbia River Inter-Tribal Fish Commission (CRITFC) and the over 20,000
registered members of the Confederated Tribes of the Umatilla Indian Reservation, the
Confederated Tribes of the Warm Springs Reservation of Oregon, the Confederated
Tribes and Bands of the Yakama Nation, and the Nez Perce Tribe, appreciates the
opportunity to provide the following comments on the Department of Ecology’s Fish
Consumption Technical Support document.

CRITFC commends Ecology’s efforts to compile this report and respond to tribes’
requests for information. The report provides a thorough examination of relevant regional
fish consumption rate studies and concludes by recommending that Washington State
make significant changes to their default fish consumption rates. The report recommends
a fish consumption rate in the range of 157 to 267 grams per day. These results are
consistent with the findings of CRITFC’s comprehensive fish consumption study that
was conducted in 1991-1992, which documented that a fish consumption rate of 176
grams per day would be protective of 95 percent of the adult population and 389 grams
per day would be protective of 99 percent of the adult population. Based on the CRITFC
study, the current fish consumption rate of must be increased in order to be protective of
Washington fish consumers.

Increasing the current Washington fish consumption rate will ultimately lead to
decreasing the levels of toxic pollution that are considered “allowable” in our rivers,
lakes, and streams. The importance of fish to the tribes cannot be overstated for the
fishery resource is not only a major food source for tribal members; it is also an integral
part of our cultural, economic, and spiritual well-being. As ceremonial and subsistence
fishers, we rely on the protection and enhancement of water quality to a level that is
sufficient to protect our water and fish from harmful exposure to waterborne pollutants.
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Recent studies demonstrate that salmon receive a significant percentage of their body
contaminant burden from the freshwater portion of their life cycle through contact with
contaminated sediments and ingestion of contaminated food sources. (NOAA, 2009, Data
Report for Lower Columbia Juvenile Salmon Persistent Organic Pollutant Exposure
Assessment, prepared by the Environmental Conservation Division, Northwest Fisheries
Science Center, National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, for the NOAA Damage Assessment Center and Portland Harbor Natural
Resource Trustees; and Sloan, C.A., et. al, 2010, Polybrominated Diphenyl Ethers in
Outmigrant Juvenile Chinook Salmon from the Lower Columbia River and Estuary and
Puget Sound, Washington, Arch. Contam. Toxicol, (2010), 58:403-414.) Ecology should
consider these findings when reviewing the discussion contained in Appendix E — The
Question of Salmon. In contrast, we are concerned that the EPA Region 10 framework
discussed on page 78-79, might be used as a precedent for not including salmon in an
overall fish consumption rate without site-specific chemical-specific evaluations. Salmon,
as well as other tribally significant aquatic species such as steelhead, lamprey and
sturgeon, must be included by default when assessing the risks from consumption of fish
in order to accurately represent tribal exposure to environmental toxicants.

In ceding large portions of their aboriginal lands to the United States, the CRITFC tribes
reserved the right to continue to fish at all usual and accustomed sites for ceremonial,
subsistence, and commercial purposes. As demonstrated in the CRITFC fish consumption
study fish remain a mainstay of tribal diets throughout the Pacific Northwest. Tribes have
legally protected rights to safely consume fish at subsistence levels and the standards set
by the state of Washington must consider these rights when it issues standards that so
directly impact the safety of tribal populations.

Adoption of a default fish consumption rate that is protective of tribal members will
allow all Washingtonians the ability to enjoy the benefits of living in a land whose waters
are better protected from toxic pollutants. Thank you for the opportunity to express these
opinions on this matter.

Sincerely,

ket - -

Babtist Paul Lumley
Executive Director







Northwest Indian Fisheries Commission

6730 Martin Way E., Olympia, Washington 98516-5540
Phone (360) 438-1180 www.nwifc.org FAX # 753-8659

January 3, 2012

Ted Sturdevant, Director
Washington Department of Ecology
PO Box 47600

Olympia, WA 98504-7600
fishconsumption @ecy.wa.gov

RE: Comments on Fish Consumption Rate Technical Support Document

Thank you for providing the Northwest Indian Fisheries Commission with the opportunity to
comment on Publication no. 11-09-050: “Fish Consumption Rates Technical Support Document:
A Review of Data and Information about Fish Consumption in Washington” dated September
2011. The tribes appreciate the serious effort that Ecology staff members have made to meet with
tribes throughout Washington on this important issue. Many tribes will also be providing specific
comments about the document.

The tribes would like to emphasize the difference between tribal fish consumption rates and
the default rates which will be established by the state of Washington.

Tribal governments have the ability to set their own fish consumption rates based on data they
collect about the dietary habits of their tribal people. Tribal fish consumption rates are used for
establishing standards on the lands and waters that the tribes govern. Tribes with water quality
standards are responsible for monitoring, enforcement, and cleanup duties according to the
standards they adopt.

Similarly, the state of Washington establishes fish consumption rates for Washington residents.
Dietary surveys cited in the Technical Support Document indicate that Washington residents
consume fish and shellfish at rates that are likely higher than national averages. Specific groups
of Washington residents, such as tribes and Asian/Pacific Islanders, consume fish and shellfish at
even higher rates. The state must consider these fish consumption rates in determining standards
for water quality and toxic cleanup that are sufficiently protective of all people in Washington.
We would like to emphasize that the proposed rates will be state standards, and tribes will
continue to set their own standards based on their own fish consumption and availability.

Existing fish consumption rates have been suppressed.

Historical tribal fish consumption rates cited in the Technical Support Document include
estimates of approximately 1,000 grams per day prior to dams and other habitat alterations (p 87).
The availability of abundant and uncontaminated fish and shellfish is a major concern to tribes,
since habitat loss and degradation and other factors have significantly reduced the amount and
type of fish that is available for tribes to safely harvest and consume. As noted in the recent
workshop on fish consumption rates, tribal consumption has been suppressed by several factors
including declining abundance of fish resources, lack of opportunity to go fishing and loss of
access to fishing grounds, prohibition of fishing and gathering due to known contamination, and
avoidance of seafood consumption due to perceived contamination and risk warnings. In the
1970s, tribes struggled with legal suppression of fishing opportunity, leading to the affirmation of






treaty fishing rights in U.S. v. Washington 384 F. Supp. 213 (1974). In recent years, tribal harvest
of Chinook and coho salmon has dropped below pre-Boldt levels, and the trend continues
downward. The recent report by the Northwest Indian Fisheries Commission, “Treaty Rights at
Risk,” describes the loss and degradation of habitat throughout western Washington, and the
resulting loss of tribal opportunity to fish for subsistence and livelihood. Historical habitat loss
for salmon and the pollution of shellfish harvest areas in Puget Sound are further described in the
Puget Sound Salmon Recovery Plan and the 2009 State of the Sound Report.

Tribes are constantly working to restore fish and shellfish populations above status quo levels and
want to ensure that, once restoration is successful, they can safely consume these traditional and
nutritious food sources. Contemporary tribal fish consumption rates of approximately 500 grams
per day have been estimated by researchers who have investigated suppression effects. This
research is acknowledged in the Technical Support Document (p 96). The state should align fish
consumption rates with restoration objectives, and provide a clear path forward and commitment
to re-address and adjust the default rate as habitat is restored and improvements to water quality
are made. Individual tribal studies already indicate that fish consumption rates are likely to rise
in the future as resource availability improves.

Flsh consumptmn rates in Washmgton apply across many tribal usual and accustomed
areas.

Tribal usual and accustomed fishing and harvesting areas were established by treaty; d'egradatlon
of these areas prevents the full exercise of treaty and trust protected rights. Tribes are unable to
adjust the location of fish and shellfish harvest if areas are contaminated or otherwise degraded.
The Technical Support Document contains a section about the possibility of site-specific fish
consumption rates (p 92) but does not specify criteria or how this option would be applied.
Tribes assume that site-specific rates would be more protective than default rates throughout .
tribal usual and accustomed areas.

Salmon are essential to tribal cultures, economies, and diets and must be included in default
fish consumption rates.

The Technical Support Document raises the question of whether salmon should be cons1dered in
fish consumption rates because they transit through contaminated and uncontaminated areas
during their life cycle. Salmon must be included in fish consumption rates as they accumulate
‘toxins within natal streams, local estuaries, and Puget Sound waters that are within the
jurisdiction of Washington State. Salmon are the predominant seafood in tribal and non-tribal
communities in the Pacific Northwest and exclusion of salmon from protective standards would
create a substantial risk to public health and environmental quality.

Tribes assume that an increase in the fish consumption rate that is protective of human
health will not coincide with a reduction of other protective factors affecting the standards.
For example, the target cancer risk level should not be relaxed as a condition of a more protective
fish consumption rate. Fish consumption rates are part of a complex formula to address the
potential risk from toxic chemicals that is used for toxic cleanup and water quality standards. A
statement of assumptions about other relevant risk factors should be 1nc1uded in the document
along with the basis for these assumptions. -

Tribes support standards that are more protective of the fish-consuming population in
Washington. ‘
Existing default rates for fish consumption used in cleanup, sediment management, and water
- quality standards in Washington State are clearly inadequate to protect public health from
persistent toxic contaminants. The proposed range offered in the Technical Support Document






for a range of 157 to 267 grams per day as a default fish consumption rate represents a substantial
improvement over existing rates and is thus a step forward. However, many tribes have already
documented higher fish consumption rates among tribal citizens and thus support revised state
rates that are at or above the high end of the range. The higher end of the range reflects a more
protective level, particularly since the proposed range does not account for the suppression factors
described above, or the increasing trend of seafood consumption in the state and nation.

The proposed range of 157 to 267 grams per day is based on real consumption in Washington, not
an imaginary or artificial standard. The range represents a statistical composite of locally-derived
. fish consumption data, set at the 80™ to 95" percentile of fish-consuming populations. Some of

" our individual tribes and tribal citizens clearly consume more on a regular basis. The low end of
the range (157 gpd) is less than the mean fish consumption rate derived in one Puget Sound
tribe’s dietary survey. Washington State is required to use local data, establish a high level of
protection for populations throughout the state, and protect high-risk populations including tribes.
Washington State standards should be at least as protective as the fish consumption rate of 175 ’
grams per day that was recently approved by the EPA for the state of Oregon. In addition to
establishing a more protective rate, the key to keeping fish safe for consumption will be a
rigorous program of implementation as the standards are applied in the future.

Eating seafood in the Pacific Northwest is a lifestyle choice for most people, but for tribes the
consumption of fish and shellfish is their life and legacy. Fish is a first food for tribal children
and the foundation for the healthy hearts of the elders. Tribal communities are asking how to
reduce the input of toxic chemicals into the environment in order to keep these essential food
sources safe. A fish consumption rate that is more realistic and hence more protective of
Washington residents will be an important step in protecting this healthy choice in the future.

Sincerely, _
Billy Frank, Jr.
* Chairman

cc: NWIFC Commissioners
Tribal Fish Consumption Workgroup
Jannine Jennings, EPA
Jim Woods, EPA








COLUMBIA RIVERKEEPER * SPOKANE RIVERKEEPER *
PUGET SOUNDKEEPER ALLIANCE * NORTH SOUND BAYKEEPER

January 18, 2012

Washington Department of Ecology
Toxics Cleanup Group
fishconsumption@ecy.wa.gov

Via Email
RE: Ecology’s Draft Fish Consumption Rates Technical Support Document.
Dear Department of Ecology:

Columbia Riverkeeper, Spokane Riverkeeper, the Puget Soundkeeper Alliance, and
North Sound Baykeeper (collectively “Washington Waterkeepers”) submit the following
comments on Washington Department of Ecology’s (“Ecology”) draft Fish Consumption Rates
Technical Support Document: A Review of Data and Information About Fish Consumption in
Washington (“Report”). The Report is a critical first step toward adopting Sediment
Management Standards, Water Quality Standards, and MTCA Cleanup Standards that accurately
reflect fish consumption rates in Washington State and protect public health.

At the outset, the Washington Waterkeepers commends the work of Ecology’s Toxics
Cleanup Group and the many individuals who helped contribute to this exhaustive document.
Analyzing fish consumption rates across Washington State and developing an accurate,
protective fish consumption rate is no small feat. The Washington Waterkeepers appreciate the
time and dedication of Ecology’s staff and the other individuals in the private and public sectors
who helped contribute to this important review of fish consumption rates in Washington State.

The cultural, health, and economic benefits of the state’s aquatic resources cannot be
overstated. Puget Sound, the Columbia River, the Spokane River, and countless other
waterbodies across the state provide healthy sources of food for individuals and families from all
walks of life. Yet toxic pollution has resulted in dozens of fish advisories and led many
individuals to curtail their consumption of fish and shellfish. Despite this fact, Washington has
relied on one of the nation’s lowest fish consumption rates—6.5 grams per day—for nearly two
decades. By using a low fish consumption rate, Washington’s regulations which are intended to
protect public health and aquatic resources fail to achieve these objectives.

The Report is an important step toward rectifying the state’s low fish consumption rate.
The Report, however, will not result in any immediate changes to Washington’s Sediment
Management Standards, Water Quality Standards, or MTCA Cleanup Standards. In fact, the in-
water benefits that can stem from this Report require a steadfast commitment by Ecology and
decisionmakers across Washington State to restore healthy, toxics-free fish and shellfish by





adopting new Sediment Management Standards, Human Health Criteria Water Quality
Standards, and MTCA Cleanup Standards that reflect the Report’s findings.

L Specific Comments on Technical Report.

A. Ecology Should Adopt Site Specific Fish Consumption Rates Only Where
those Rates Would be More Protective than the Default Rate.

The Washington Waterkeepers support Ecology’s policy decision that the default fish
consumption rate should be protective of all people in Washington who eat fish, including those
individuals that eat a lot of fish, such as Native Americans, Asian and Pacific Islanders, and
some recreational fishers. See Report at 92. The Report, however, would benefit from
additional clarification on when Ecology would allow the use of a site specific fish consumption
rate. See generally Report, Ch. 6 at 92 — 100. Like Ecology’s decision to adopt a default rate
that is protective of “all people in Washington who eat fish,” the Washington Waterkeepers urge
Ecology to adopt a policy of restricting the use of site specific fish consumption rates to
scenarios where the site specific rate would be more protective than the default rate.

The Report states that “[a] site-specific fish consumption rate may be needed when default
exposure parameters do not adequately protect the fish-consuming population in question.” Report at
92. The Washington Waterkeepers agree that this is an appropriate circumstance for adopting a site
specific rate. The Report does not, however, address the question of whether a site specific rate
could be used when a third-party asks Ecology to evaluate whether the default rate is foo protective
of a specific area (i.e., a survey or other information indicates a lower fish consumption rate than the
state-wide default rate). Due to the inherent challenges of accounting for suppression effects, the
Washington Waterkeepers urge Ecology to revise the Report to clarify that site specific rates are only
appropriate for the purposes of protecting populations where the default rate is under protective.

Specifically, the Report acknowledges the impact of “suppression effects” when calculating
the fish consumption rate. See Report at 96. “Suppression effects” refer to suppressed fish
consumption rates due to a variety of reasons including habitat degradation, fish and shellfish
contamination, lower fish and shellfish abundance, and fewer numbers of Native Americans
practicing subsistent or traditional lifestyles. Id.; see also id. at 107 (“Studies indicate that tribal fish
consumption rates are suppressed compared with historical rates and presumable rates that would
exist given historical fishing stocks.”). Given the impact of suppression effects on fish consumption
rates, along with the challenge of extrapolating the actual effect, Ecology should restrict the use of
site specific rates to circumstances were the rate would be more protective than the default rate.

B. Ecology Should Account for Salmon and Steelhead Consumption When
Calculating the Default Fish Consumption Rate.

The Report currently includes salmon consumption in its recommended fish consumption
rate. Ecology discusses this issue at length and requests input from stakeholders on this decision.
The Washington Waterkeepers urge Ecology to retain salmon consumption in the final Report’s
recommendation because studies demonstrate that salmon are exposed to and impacted by
bioaccumulative toxins during life stages spent in state-regulated waters.

Washington Dept. of Ecology
January 18, 2012
Page 2





Appendix E to the Report, “The Question of Salmon,” discusses at length salmon in
Puget Sound. As the Report notes, Puget Sound is home to resident salmon that spend a portion
of their juvenile life and their entire saltwater life in Puget Sound. Puget Sound resident
Chinook Salmon currently have a Department of Health fish consumption advisory due to PCBs,
suggesting that people should not eat more than two (2) meals a month. A 12-pound fish would
thus take a person one (1) year to eat according to this advisory. Ocean migrating Chinook
caught in Puget Sound have a similar warning, but recommend limiting consumption to four (4)
meals a month. Given the current impact of toxic pollution on Puget Sound salmon, Ecology
should not treat the inherent challenge of attributing salmon contaminant body burdens to site-
specific contaminants as a barrier to including salmon consumption in the fish consumption rate.

Ecology should also include salmon in the fish consumption rate based on studies
demonstrating that juvenile salmon are exposed to toxic pollution in the Columbia River. The
Washington Waterkeepers recommend that Ecology expand Appendix E to address Columbia
River studies, rather than restricting “The Question of Salmon” to studies on Puget Sound. For
example, the Columbia River Intertribal Fish Commission’s comments state:

Recent studies demonstrate that salmon receive a significant percentage of their body
contaminant burden from the freshwater portion of their life cycle through contact with
contaminated sediments and ingestion of contaminated food sources. (NOAA, 2009, Data
Report for Lower Columbia Juvenile Salmon Persistent Organic Pollutant Exposure
Assessment, prepared by the Environmental Conservation Division, Northwest Fisheries
Science Center, National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, for the NOAA Damage Assessment Center and Portland Harbor Natural
Resource Trustees; and Sloan, C.A., et. al, 2010, Polybrominated Diphenyl Ethers in
Outmigrant Juvenile Chinook Salmon from the Lower Columbia River and Estuary and
Puget Sound, Washington, Arch. Contam. Toxicol, (2010), 58:403-414.) Ecology should
consider these findings when reviewing the discussion contained in Appendix E — The
Question of Salmon.

Letter from CRITFC to Ecology (Dec. 20, 2011).

In addition, other studies on toxics in salmon conducted in the lower Columbia River
demonstrate that PCBs and DDTs are accumulating in the bodies of outmigrating juvenile
salmon. For example, a study published in 2007 showed that almost one-third of juvenile
salmon had PCB concentrations that exceeded threshold levels for adverse health effects such as
metabolic alterations, reduced growth immune dysfunction, and reduced long-term survival.
Johnson, L.L. et al. 2007a. Persistent Organic Pollutants in Outmigrant Juvenile Chinook
Salmon from the Lower Columbia Estuary, USA. Science of the Total Environment, 374: 342-
366; see also Meador et al. 2002. Use of Tissue and Sediment-Based Threshold Concentrations
of Polychlorinated Biphenls (PCBs) to Protect Juvenile Salmonids Listed Under the U.S.
Endangered Species Act. Aquatic Conservation: Marine and Freshwater Ecology, 12: 493-516.
Other studies found amounts of DDT in some juvenile salmonid bodies at levels that could
contribute to disruption of the endocrine and immune systems. Beckvar et al. 2005. Approaches

Washington Dept. of Ecology
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for linking Whole-Body Fish Residues of Mercury or DDT to Biological Effects Thresholds.
Environmental Toxicology and Chemistry, 24: 2094-2105.

The findings of the Lower Columbia River and Estuary Monitoring: Water Quality and
Salmon Sampling Report (“LCREP study”) also support including salmon when calculating the
fish consumption rate. The LCREP study explains:

A salmon fry hatches with toxic contamination in its body from the fats and proteins it
inherits from its mother, who deposits toxics during egg production. As the young
salmon maneuvers and fees, it takes in additional toxics in several ways: from the water
that passes over its skin and through its gills, from bed sediment it ingests as it pursues
bottom-dwelling prey, and from suspended sediment it swallows during feeding. The

aquatic and terrestrial insects it eats also contain toxics, which then are absorbed in the
fish’s body.

Lower Columbia River Estuary Partnership. 2007. Lower Columbia River and Estuary
Ecosystem Monitoring: Water Quality and Salmon Sampling Report at 18. The LCREP study
also discusses exposure profiles of salmon populations, stating:

Because toxic contaminants are unevenly distributed and different salmon populations
use different habitats, the types and levels of toxics that juvenile salmon are exposed to in
the lower Columbia River and estuary vary from one population to the next. Ocean-type
juveniles rear in the lower river for weeks or months during the first year of life. They
take refuge and forage in side channels, shallow marshes, and swamps—the very areas
where bioaccumlative toxics can build up if contaminant sources are present.

Id. at 19 (emphasis added). The LCREP study further explains:

Given the habitat use and relatively long estuarine residence time of ocean-type juveniles,
their contaminant exposure profiles tend to reflect toxics present in the habitat and prey
species of the lower river. These toxics include both water-soluble toxics, such as
pesticides currently being used, and bioaccumulative toxics, such as PCBs and DDT.
Thus ocean-type juveniles experience both short-term and bioaccumulative toxicity.

Id. In short, toxics present in the lower Columbia River account for toxics found in salmon
during later life stages.

The impacts of toxics from the Columbia River is not limited to ocean-type juvenile
salmonids. The LCREP study explains that stream-type juveniles, which spend most of their
first year in freshwater tributaries, are also impacted by toxic pollution in the estuary and
freshwater environment. The study states:

When they [i.e., the stream-type juveniles] do migrate downstream, they move through
the estuary more quickly than ocean-types do, using deeper water habitats and spending
more time in the plume waters. Consequently, the exposure profile of stream types is
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more likely to reflect toxics in upstream tributaries and the water-soluble toxics in the
river’s deeper channels.

Id. at 19. After conducting monthly juvenile salmon sampling at multiple points along the lower
Columbia River, the LCREP study found the following toxic pollutants in juvenile salmon:
PCBs, PAHs, Organochlorine, pesticides, PBDEs, and vitellogenin. In particular, the LCREP
study detected PCBs, PAHs, DDTs and PBDEs in both the bodies and stomach contents of
juvenile salmon, including that prey are a source of exposure to these bioaccumlative toxics. /d.
at 43. Notably, the LCREP study found that “[t]he highest concentrations of PCBs, PAHs, and
PBDEs were observed in salmon from sites near the more industrialized areas of the Columbia
River: lower Willamette River, confluence of the Columbia and Willamette rivers, Columbia
City, and Beaver Army Terminal. Id. In short, the findings of the LCREP study support
Ecology’s decision to include salmon when calculating the fish consumption rate.

Based on the recorded impacts of toxins on salmon during juvenile life stages, the
Washington Waterkeepers urge Ecology to reconsider and omit the following statement in the
draft Report: “Washington regulations may have little effect on salmon contaminant levels.”
Report at 5 (stating in full “However, most salmon leave Washington waters when they are a
couple of inches long, spend years in the open ocean, and return to Washington waters at the end
of their life cycle. Consequently, contaminants in salmon predominantly come from food they
eat while at sea. Thus, Washington regulations may have little effect on salmon contaminant
levels.”).

Aside from studies demonstrating that toxic pollution impacts salmon during life stages
spent in Washington-regulated waterbodies, many Washington waterbodies, including the
Columbia River and Puget Sound, influence marine toxic loading. In turn, Ecology should: (1)
retain the draft Report’s decision to include salmon consumption when calculating the
recommended fish consumption rate, (2) expand Appendix E to address Columbia River studies,
and (3) omit statements, such as the one identified above, which are not supported by scientific
literature demonstrating that toxic pollution in Washington waterbodies impacts salmon.

C. The Washington Waterkeepers Support a Fish Consumption Rate which
Protects the Vast Majority of People who Eat Washington-caught Fish.

As the Report accurately points out, Washington’s current fish consumption rate fails to
protect many Washingtonians, particularly tribal members, Asian and Pacific Islanders,
recreational fishers, and others. The Report examines studies which overwhelmingly
demonstrate that many Washingtonians eat significantly more fish than the current toxics
standards assume. Based on these studies, the Report concludes that a default fish consumption
rate in the range of 157 to 267 grams per day (g/day) would be appropriate. The Report also
acknowledges that the range of the recommended fish consumption rate does not capture the
state’s highest fish consumers.

The Washington Waterkeepers support adopting a fish consumption rate that protects the
vast majority of people who regularly eat Washington-caught fish which is reflected by the upper
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range of the Report’s recommended fish consumption rate. The Washington Waterkeepers also
agree with the comments of the Northwest Indian Fisheries Commission (“NWIFC”): at a
minimum, the fish consumption rate should be no lower than the 175 g/day rate adopted by
Oregon’s Environmental Quality Commission. The Washington Waterkeepers also agree with
the NWIFC comment that the lower range of the recommended fish consumption rate does not
fully account for fish consumption rates of Columbia River tribes. Overall, the Washington
Waterkeepers agree with the Report’s finding that a fish consumption rate dramatically higher
than the current rate of 6.5 g/day and EPA’s recommended rate of 17.5 g/day is necessary.

1I. Conclusion.

The Washington Waterkeepers support Ecology’s effort to adopt a new, accurate fish
consumption rate. While this endeavor is long overdue, the Report is a critical first step toward
addressing major flaws in the current standards which incorrectly assume that Washingtonians
eat 6.5 grams of fish per day. We urge Ecology to continue and begin the necessary rulemakings
to incorporate the higher fish standard into the Sediment Management Standards, Water Quality
Standards, and MTCA Cleanup Standards. Thank you in advance for considering these
comments.

Sincerely,
Brett VandenHeuvel Bart Mihailovich
Executive Director Spokane Riverkeeper
Columbia Riverkeeper
Chris Wilke Matt Krogh
Puget Soundkeeper and Executive Director North Sound Baykeeper

Puget Soundkeeper Alliance

cc.

Jannine Jennings, EPA, Region X

Mary Lou Soscia, EPA, Region X

Aja DeCoteau, Columbia River Intertribal Fish Commission
Dianne Barton, Columbia River Intertribal Fish Commission
Fran Wilshusen, Northwest Indian Fisheries Commission
Ann Seiter, Northwest Indian Fisheries Commission
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WATERKEEPERS WASHINGTON:
CoLUMBIA RIVERKEEPER - SPOKANE RIVERKEEPER -
PUGET SOUNDKEEPER ALLIANCE - NORTH SOUND BAYKEEPER

February 17, 2012

Kelly Susewind, Program Manager Cheryl Niemi

Dept. of Ecology, Water Quality Program Dept. of Ecology, Water Quality Program
P.O. Box 47600 P.O. Box 47600

Olympia, Washington 98504-7600 Olympia, Washington 98504-7600
ksus461@ecy.wa.gov cheryl.niemi@ecy.wa.gov

Becca Conklin

Dept. of Ecology, Water Quality Program
P.O. Box 47600

Olympia, Washington 98504-7600
becca.conklin@ecy.wa.gov

RE: 2012 Surface Water Quality Standards Rule Revisions; Compliance
Schedules and Variances

Dear Mr. Susewind, Ms. Niemi, and Ms. Conklin:

In 2012, we celebrate the Clean Water Act’s 40™ anniversary and its many achievements
for safe fishable, swimmable waters. We commend Department of Ecology (Ecology) for its
efforts to initiate the process of amending the human health criteria for toxic pollutants. Stronger
criteria will result in cleaner water and healthier citizens. We urge Ecology, however, not to
create loopholes in water quality standard implementation rules that will offset the important
protections that the department strives to obtain.

Ecology is in the process of developing amendments to Washington State’s water quality
standards that “will provide flexible and predictable regulatory tools that help entities comply
with new source control requirements or discharge limits.”* In recent months, Ecology held
public workshops to describe the scope of this rulemaking. Columbia Riverkeeper, Puget
Soundkeeper Alliance, North Sound Baykeeper, and Spokane Riverkeeper (collectively
“Waterkeepers Washington”) have a strong interest in the outcome of this process, which could
significantly alter how Ecology issues NPDES permits and the amount of pollution, including
toxic pollution, which enters Washington waters. For this reason, we are providing the following

Ecology Rulemaking Notice, Sediment Management Standards and Water Quality Standards, (Oct. 27, 2011).





input during the early stages of the rulemaking process. We hope to continue this dialogue as the
rulemaking progresses.

As you are aware, last year our organizations joined a letter urging Ecology to initiate
rulemaking on the human health criteria water quality standards concurrent with any rulemaking
on excused compliance with water quality standards. We continue to believe that this approach,
which the State of Oregon used during its recent Triennial Review, best serves the public interest
in clean waterbodies and safe fish and shellfish. We will not, however, reiterate those concerns
in this letter. Instead, this letter addresses specific input on Ecology’s ongoing water quality
standards rulemaking process for compliance schedules and variances.

I 2012 Rulemaking: Variances and Compliance Schedules.

At recent public workshops, Ecology shared its initial thoughts on amending the state’s
variance rule, WAC 173-201A-420, and compliance schedules rule, WAC 173-201A-510(4).
Variances and compliance schedules are two mechanisms that allow a NPDES permit holder to
discharge pollution at levels that violate state water quality criteria thereby avoiding the basic
requirements of the Clean Water Act. Both are extreme measures. And both will result in toxic
discharges that exceed safe levels. As required by the Clean Water Act, the state adopts and
EPA approves criteria to protect existing uses” and designated uses,® including drinking water,
fishing (i.e., consuming fish), and swimming. Absent a compliance schedule or variance,
NPDES permits must protect these uses. 40 C.F.R. § 122.44(d).

Like all Clean Water Act rulemakings, Ecology should approach the variance and
compliance schedules rulemaking in accordance with the goal of the Clean Water Act: to
eliminate discharges of pollution to our nation’s rivers, lakes, and streams.* To accomplish this
goal, the NPDES program is designed to incrementally ratchet back pollution over time.> The

240 C.F.R. § 131.3(e) (defining “existing uses” as “those uses actually attained in the water body on or after
November 28, 1975, whether or not they are included in the water quality standards.”).

40 C.F.R. § 131.3(f) (defining “designated uses” as “those uses specified in water quality standards for each water
body or segment whether or not they are being attained.”).

% See 33 U.S.C. § 1251(a)(1) (“it is the national goal that the discharge of pollutants to navigable waters be
eliminated by 1985.”); see also 33 U.S.C. § 1251(a) (stating that the objective of the Clean Water Act is “to restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.”).

® NPDES permits reduce pollution through: (a) technology based effluent limitations, and (b) water quality based
effluent limitations, which are limits on how much pollution a permit holder can be lawfully discharge into a
waterway. 33 U.S.C. § 1342. Section 402 requires the permitting agency to ensure that each permit complies with
Section 301. 33 U.S.C. 81342(a)(1). Section 301, in turn, requires all discharges to achieve, at a minimum,
technology-based effluent limitations for their discharges. 33 U.S.C. §§1311(b).°> Each point source discharge must
achieve “anymore stringent limitation... necessary to meet water quality standards.” 33 U.S.C. 81311(b)(1)(C). In
contrast to technology-based standards that focus on the type of discharger, water quality standards focus on the
quality of the receiving water.
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statute’s action-forcing mechanisms—moving dischargers in the direction of reducing and
eliminating pollution—are generally compromised by a state’s variance and compliance schedule
rules. The Clean Water Act can effectively be eviscerated if the variances and compliance
schedules are extensive in time or effect. Given the action-forcing goal of the Clean Water Act,
we provide the following specific comments on Ecology’s rulemaking.

A. Compliance Schedules.

Washington’s current compliance schedules rule provides that compliance schedules
“may in no case exceed ten years, and shall generally not exceed the term of any permit.” WAC
173-201A-510(4). In 2009, the Washington State Legislature directed Ecology to amend the
state’s water quality standards to allow for compliance schedules in excess of ten years if
necessary to implement allocations under a TMDL. Specifically, the Legislature enacted RCW
90.48.605 which states:

The department [of Ecology] shall amend the state water quality standards to authorize
compliance schedules in excess of ten years for discharge permits issued under this
chapter that implement allocations contained in a total maximum daily load under certain
circumstances. Any such amendment must be submitted to the United States
environmental protection agency under the clean water act. Compliance schedules for
the permits may exceed ten years if the department determines that:

(1) The permittee is meeting its requirements under the total maximum daily load
as soon as possible;

(2) The actions proposed in the compliance schedule are sufficient to achieve
water quality standards as soon as possible;

(3) A compliance schedule is appropriate; and

(4) The permittee is not able to meet its waste load allocation solely by
controlling and treating its own effluent.

The current rulemaking effort is a direct response to this legislation.

In recent public workshops, Ecology presented possible changes to the state’s compliance
schedules rule, which include:

e Extending the maximum compliance schedule to twenty years for circumstances
specified in RCW 90.48.605.

e Integrating the factors specified in RCW 90.48.605(1) — (4) into rule.

e Requiring that all infrastructure and legal agreements be in place within the first ten
years of the compliance schedule.

Waterkeepers Washington provides the following input on the compliance schedules rulemaking:
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Retain Current Prohibition on Compliance Schedules for New Discharges. WAC
173-201A-501(4)(a) states: “Schedules of compliance may not be issued for new
discharges.” Consistent with the goals of Clean Water Act and sound public policy,
Waterkeepers Washington urges Ecology to retain the prohibition on compliance
schedules for new dischargers. As the state’s 303(d) list and TMDLs reflect, water
quality in Washington State is already severely degraded by existing point and nonpoint
discharges. By prohibiting compliance schedules for new discharges in the current rule,
Ecology made the reasonable determination that new discharges must comply with water
quality criteria. This decision carries out the Clean Water Act’s objective of
“maintain[ing]” the “chemical, physical, and biological integrity of the Nation’s waters”
and should be retained in any amended rule.

Retain Current Language that Compliance Schedules “[S]hall generally not exceed
the term of any permit.” WAC 173-201A-510(4)(c) states: “Schedules of compliance
may in no case exceed ten years, and shall generally not exceed the term of any permit.”
(emphasis added). Regardless of Ecology’s decision on the maximum time for
compliance schedules, the department should retain the rule’s current language that
compliance schedules should generally not exceed the term of any permit. In addition,
the department should specify the rare circumstances when a compliance schedule
beyond five years is warranted. Together, retaining the five year directive and specifying
narrow circumstances when longer compliance schedules are permissible effectuate the
Clean Water Act’s objective of reducing pollution in five-year increments by reviewing
and reissuing NPDES permits.

Doubling the Maximum Allowable Duration for Compliance Schedules for TMDL
Implementation is Not Appropriate. Ecology proposes extending the maximum
allowable duration of a compliance schedule from ten years to twenty years for permits
implementing TMDL allocations. While the Legislature directed Ecology to authorize
compliance schedules in excess of ten years, the department’s decision to double the
allowable time for a compliance schedule is not warranted.

Compliance schedules allow pollution discharges that violate water quality criteria,
including criteria for toxic, bioaccumulative pollutants. In light of the statutory NPDES
permit term (five years) and degraded condition of a waterbody subject to a TMDL,
twenty year compliance schedules for all criteria are inappropriate and fail to meet the
requirement of 40 CFR 8§ 122.47(a)(1). See 40 CFR § 122.47(a)(1) (“[a]ny schedules of
compliance . . . shall require compliance as soon as possible.”) (emphasis added).

In addition, as part of its effort to amend the duration of compliance schedules, Ecology
should amend the WAC 173-201A-420 to incorporate the requirements of 40 CFR §
122.47(a): a compliance schedule must require compliance “not later than the applicable
statutory deadline under the CWA.” See 40 CFR § 122.47(a)(1) (“Any schedules of
compliance under this section shall require compliance as soon as possible, but not later
than the applicable statutory deadline under the CWA.”).
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e Affirm that Compliance Schedules are Not Appropriate Based on Time to Develop a
TMDL or UAA. EPA provides clear guidance on whether a compliance schedule is ever
appropriate based on time needed to develop a TMDL or UAA: it is not. See id. at 4
(stating “[a] compliance schedule based solely on time needed to develop a Total
Maximum Daily Load is not appropriate . . . .” and “[a] compliance schedule based solely
on time needed to develop a Use Attainability Analysis is also not appropriate . . . .”); see
also EPA NPDES Permit Writers’ Manual at 9-9 (Sept. 2010). In turn, Ecology should
amend the compliance schedules rule to clearly state that the department may not issue a
compliance schedule based on the time needed for Ecology to develop a TMDL or UAA.

e Restricting Compliance Schedules for Waters that are Not Meeting One or More
Standard or Designated Use. Waterkeepers Washington urges Ecology to amend the
compliance schedule rule to ensure that compliance schedules do not result in additional
pollution to impaired waterbodies (i.e., a waterbody that currently is not meeting water
quality standards designed to protect aquatic life and/or human health). By restricting the
use of compliance schedules for impaired waterbodies, Ecology would advance the
state’s interest in ensuring that water quality does not become further degraded during the
period of time between a 303(d) listing and a TMDL.

B. Variances.

Although not authorized by the Clean Water Act, EPA began allowing variances, or
waivers from compliance with water quality standards, in 1976.° Today, EPA requires that
variances comply with the minimum requirements of 40 C.F.R. 88 131.10(g), 131.13, and EPA
guidance. EPA’s NPDES Permit Writers” Manual (Manual) explains:

Water quality standard variances are changes to water quality standards and have similar
substantive and procedural requirements as what are required to remove a designated use.
Unlike use removal, variances are time-limited and do not permanently remove the
current designated use of a waterbody.’

The Manual further explains that “[a] variance is granted for a specified period and must be
reevaluated at least every 3 years as reasonable progress is made toward meeting the standards.
According to a recent nationwide review by EPA, states infrequently grant variances and

7’8

® See Decision of the General Counsel No. 58 (June 22, 1976). The CWA includes no carte blanche authorization
for variances from compliance with water quality standards. The Act authorizes variances and waivers from
compliance with water quality standards in limited circumstance. See 33 U.S.C. 8§ 1311(c), (g), (n); 33 U.S.C. §
1326(a); see also Riverkeeper v. EPA, 358 F.3d 174 (2d Cir. 2004) (discussing limited authorization of waivers from
compliance with standards under CWA).

" EPA NPDES Permit Writers’ Manual, Ch. 6 at 6-10 (Sept. 2010).
®1d.
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Washington has never issued a variance.? In fact, EPA Region 10 has approved less than five
variances, and none of the variance terms exceeded five years.

Ecology’s recent public workshops provide preliminary information on possible revisions
to the variance rule, including:

e Duration and Renewal. Washington’s current variance rule caps variances at five years,
but allows for renewals. Ecology is considering authorizing variances that last up to
three to four decades. Variances would be reviewed as part of a public process every five
years, and would be revoked if no longer needed. EPA would be involved in this review.

e Interim Pollution Controls. Under the current rule, Ecology may approve the variance
when “[r]easonable progress is being made toward meeting the original criteria.”*°
Ecology is also considering requiring pollution control activities in permits and orders.

Waterkeepers Washington provides the following input on amending the variance rule:

e Duration of Variances. In the same year that the Clean Water Act celebrates its 40"
anniversary, Ecology proposes authorizing variances for up to forty years. This calls into
serious question Washington’s understanding of the point of the Clean Water Act.
Allowing variances for multiple decades—Ilet alone one decade—runs counter to the
limited role of variances under the Act: to serve as short-term, temporary exemptions to
compliance with water quality standards. Specifically, Ecology’s proposal to allow three
to four decade-long variances flies in the face of the Clean Water Act, EPA policy, and
the tremendous scientific and technological strides made in the forty years since Congress
enacted the Clean Water Act. Waterkeepers Washington strongly opposes any effort to
extend authorized variance terms beyond five years, the statutory term of a NPDES
permit.

While potentially illegal under the CWA, EPA guidance consistently states that variances
are short-term exemptions from meeting the otherwise applicable water quality
standards.'* For example, EPA’s 1998 Federal Register notice on variance rulemaking
summarizes EPA guidance, stating: “the principal difference between a variance and a

° See EPA Variance Compendium, App. A (Jan. 24, 2011).
O WAC 173-201A-420(1)(c).

1 See e.g., EPA Memo by Catherine A. Winter, Attorney, Water Division, to Dale Vodehnl, Chief, Water Quality
Division at 2 (Jan. 24, 1992) (“Variances have been accepted by EPA under circumstances in which downgrading of
standards would be permitted, on the grounds that a variance granted to particular dischargers for a limited duration
is environmentally preferable to permanent downgrading of the whole segment.”).
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downgrade of a designated use is that a variance is temporary.”** EPA further explains
that “[b]ecause a variance is temporary, it actively supports the improved water quality
goal, and it can, under appropriate circumstances serve as an environmentally preferable
alternative to what otherwise might become a permanent change in a designated use.”*?

The Clean Water Act requires three-year reviews of water quality standards and limits
NPDES permits to five-year terms. Because variances are a creature of EPA rule, and
not the Clean Water Act, EPA has yet to establish a specific time limit for variances.
Nonetheless, EPA guidance has repeatedly described variances as “short term” waivers,
and states working to implement more stringent water quality standards have retained
three and five year variance terms.

For example, in the multi-state effort to significantly reduce toxics in the Great Lakes—
the Great Lakes Initiative (GLI)—EPA approved a five year variance limit.'* As EPA’s
recent Variance Compendium highlights, most states limit variance terms to three to five
years.™ EPA’s compendium illustrates that, if Ecology proceeded to rulemaking on a
multi-decade variance rule, the state would be an extreme outlier. It is not clear how
Ecology could build an administrative record to support why Washington pollution
dischargers would require multi-decade variance terms.

While some EPA regions have authorized lengthy variance rules, which have gone
unchallenged by stakeholders, this is not to say that such authorizations are consistent
with the Clean Water Act or effectuate the Act’s goal of eliminating pollution. Ecology’s
revised variance rule should require that a variance: (1) include an express expiration
date, and (2) may only be authorized for up to three years.

e Variance “Review Process” vs. “Expiration.” Ecology is considering requiring that
variances be “reviewed” as part of a public process every five years. Presumably, the
department intends for this process to coincide with the five year NPDES permit renewal
process. Simply put, variance “review” is no substitute for the process and actions
required of EPA when a variance expires.*®

1263 Fed. Reg. 129, 36759 (July 7, 1998) (emphasis added).
B1d.

! The Water Quality Guidance for the Great Lakes System (Great Lakes Guidance), 56 Fed. Reg. 15366 (Mar. 23,
1995); 40 CFR § 132.

> EPA Variance Compendium, App. A (Jan. 24, 2011).
!¢ Given Ecology’s current NPDES permit backlog, Waterkeepers Washington question whether the review would
in fact occur every five years. Ecology currently has a major problem with backlogged NPDES permits, with some
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e Variances for Individual Discharges. There is no regulatory provision that allows for
multiple source variances. Ecology should amend the variance rule to expressly state that
variances can only be issued to an individual discharger. EPA guidance consistently
states that variances are for individual dischargers, not suspending water quality
standards across a waterbody or waterbody segment.’ One reason for this is that a
variance must establish a replacement criterion that is as close to the underlying
applicable criterion as possible — which by its very nature is a site specific finding. In
Michigan, EPA settled a lawsuit challenging EPA’s approval of a multi-source variance
for mercury with an agreement the state would establish the waste load allocations for
permit holders on an individual basis.*®

e Variances for New Sources or Expanded Discharges. To the extent that variances
have a role in implementing the Clean Water Act’s objective, the role is narrow: to
provide a short-term, temporary bridge for dischargers to come into compliance with new
effluent limits or technology requirements (and only as demonstrated necessary to
actually meet those new limits or technology requirements). In turn, variances are not
appropriate regulatory tools where new sources, recommencing dischargers, or expanding
dischargers cannot comply with water quality standards. For example, under EPA’s GLI
Guidance, variances are not available for new or recommencing discharges.
Waterkeepers Washington recommends that Ecology adopt a similar prohibition on
variances for new or expanded discharges.

e Granting Variances may not Result in any Loss of Impairment of an Existing Use.
According to EPA guidance, it is only appropriate to grant variances in situations that
would also qualify for use removal or adoption of a use subcategory pursuant to the
requirements of 40 C.F.R. § 131.10(g)."® 40 C.F.R. § 131.10(g) authorizes removal of a
designated use that is not an existing use only if attaining the designated use is not
feasible because of the any of the six factors in 40 C.F.R. § 131.10(g) and only after

NPDES permits that are over two decades old. In turn, a variance “review” is no substitute for—and far from
equivalent to—a variance expiring, Ecology undertaking the process to reissue a variance, and EPA taking formal
action on the variance.

71d.; see also EPA, Criteria and Standards Division, Office of Water Regulations and Standards, National
Assessment of State Variance Procedures at 1 (Nov. 1990) (stating “[v]ariances would be granted an individual
discharger. The discharger-specific element of the variance policy evolved because the Agency developed the
variance mechanism to ensure that permits issued complied with the Clean Water Act.”).

BNat’l Wildlife Fed’n v. Johnson, Case No. 06-12423 (E.D. Mich. Nov. 30, 2007) (consent decree).

9 Memo by Edwin L. Johnson, Director, EPA Office of Water Regulations and Standards, to EPA Water Division
Directors, Variances in Water Quality Standards (Mar. 15, 1985) at 1 (“As long as any temporary water quality
standards modification conforms to the requirements established in Section 131.10(g) of the regulation for
downgrading uses, such an approach is acceptable as it would lead to only a temporary change to a water quality
standard rather than a permanent downgrade . . . .”).
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Ecology performs a full case by case analysis, subject to full public process. Variances,
therefore, must protect the existing use.

To ensure that Washington’s variance rule is consistent with EPA requirements,
Waterkeepers Washington recommends that Ecology amend the variance rule to
expressly state that a variance is only permissible if it protects the existing use.

Other Interim Pollution Reduction Requirements. Waterkeepers Washington
supports Ecology’s proposal to require pollution control activities in permits and orders
when the department issues a variance. This is consistent with EPA guidance and sound
public policy. Oregon recently amended its variance rule to include detailed interim
pollution reduction requirements during the term of a variance.”® Waterkeepers
Washington recommends that Ecology take a similar approach: include an express
statement in the amended variance rule that requires the highest level of water quality
achievable under the relaxed, interim standard during the period of the variance.

Public Notice Requirements. Variances constitute “water quality standards.” In turn,
the public participation requirements that apply to water quality standards apply equally
to variances.?! Waterkeepers Washington recommends that Ecology amend the variance
rule to expressly include these public involvement requirements.

Summary.

Washington Waterkeeper’s appreciate Ecology’s consideration of our organizations’

input on the compliance schedule and variance rulemaking. This input is briefly summarized

below.

Compliance Schedules

Waterkeepers Washington strongly supports retaining the current prohibition on
compliance schedules for new dischargers in any amendments to the rule.
Ecology’s proposal to double the maximum allowable duration for compliance schedules

for TMDL implementation is wholly inconsistent with the basic requirements of the
Clean Water Act.

Consistent with EPA guidance, Ecology should affirm that compliance schedules are not
appropriate based on time to develop a TMDL or UAA.

To ensure that water quality is not further degraded pending a TMDL, Ecology should
restrict the use of compliance schedules for impaired waterbodies.

% See OAR 340-041-0059(5).

%1 See 40 CFR § 131.20(b); 40 CFR § 131.10(h).
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Variances

e Allowing variances for multiple decades—Iet alone one decade—runs counter to the
limited role of variances under the Act: to serve as short-term, temporary exemptions to
compliance with water quality standards. Ecology’s revised variance rule should retain
the current rule language and require that a variance: (1) include an express expiration
date, and (2) may only be authorized for up to five years.

e Ecology should amend the variance rule to expressly state that variances can only be
issued to an individual discharger.

e Ecology should amend the variance rule to prohibit variances for new sources,
recommencing dischargers, or expanding dischargers.

e Ifavariance is issued, Waterkeepers Washington supports enforceable and specific
discharge limits that ratchet down pollution over the life of the permit.

e Ecology should amend the variance rule to expressly include the public involvement
requirements for adoption of water quality standards.

We look forward to a continued dialogue with Ecology as the rulemaking progresses. Thank you
in advance for considering these preliminary comments.

Sincerely,
Brett VandenHeuvel Bart Mihailovich
Executive Director Spokane Riverkeeper
Columbia Riverkeeper
Chris Wilke Matt Krogh
Puget Soundkeeper and Executive Director North Sound Baykeeper

Puget Soundkeeper Alliance

CC:

Jannine Jennings, EPA, Region X

Mary Lou Soscia, EPA, Region X

Aja DeCoteau, Columbia River Intertribal Fish Commission
Dianne Barton, Columbia River Intertribal Fish Commission
Fran Wilshusen, Northwest Indian Fisheries Commission
Ann Seiter, Northwest Indian Fisheries Commission
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Association
AWB of Washington
Business

April 19, 2012

Washington State’s Chamber of Commerce

Ted Sturdevant, Director
Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-47600

Re: Implications of Fish Consumption Rates in Environmental Regulation Development
Dear Director Sturdevant:

The Association of Washington Business (AWB) wants to thank you and your staff for the
ongoing opportunities to meet with the Department of Ecology (Department) on various
issues emerging from the development and expected use of the Fish Consumption Rates
Technical Support Document (TSD). As you are well aware, selecting an appropriate fish
consumption rate(s) is a complex matter that involves many disciplines, including science,
regulatory policy, and economics.

While we support the Department’s primary objective of protecting the health of
Washington’s fish consumers, we believe the Department must take the time necessary to
develop fish consumption rates that are both technically defensible and based on credible
science. Selecting a fish consumption rate (FCR) that yields human health-based water
quality criteria or sediment management standards to levels below natural background
concentrations creates uncertainty for the regulated community to achieve compliance.

AWB is committed to supporting Washington’s businesses and maintaining a competitive
business climate. Based on the best information available to us now, we believe the
Department’s decisions on FCRs and subsequent rule making on sediment management
standards and surface water quality standards will have the unintended consequence of
compelling unreasonably expensive investments in wastewater treatment and contaminated
sediment cleanups for both public and private entities without demonstrable benefits to
human health. Additionally, new water quality standards will foreclose future growth and
development opportunities for industries that rely on National Pollutant Discharge
Elimination System (NPDES) permits to do business in Washington.

The Department’s decision to review and update fish consumption rates for Washington
residents is a decision that will result in significant policy and regulatory implications for
the regulated community. Given the significance of the Department’s decision to move
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forward with selecting a new FCR, AWB feels the need to set forth several of our concerns
and questions in writing. It is our intention to continue to work with you and your staff on
the TSD, implementation tools, and rule-making activities related to sediment management
standards and surface water quality standards. We would appreciate a written response to
our questions as soon as possible.

Fish Consumption Rates Technical Support Document

In our comments to the TSD dated January 18, 2012, AWB asked the Department to respond
in writing to all the substantive science/technical and risk management issues raised in the
comments to the TSD prior to moving forward on any related rule-making activities. At
that time, you and your staff indicated a willingness to respond in writing to these
individual comments before commencing formal rule making on sediment management
standards.

e Will the Department commit to honoring our request to respond in writing to the
science and technical comments it received on the TSD? If yes, can we expect to see
the Department’s written responses prior to the filing of the CR-102 for sediment
management standards?

Further, we understand the Department is in the process of developing a revised TSD. We
request that the Department allow for a 60-day public comment period on the revised TSD
once it is released. While the TSD is characterized by the Department as a “guidance
document,” our concern is that the TSD will be used to determine subsequent regulatory
outcomes for both sediment management standards and human health-based water quality
criteria with a limited opportunity for public comment.
o Is it still true that the Department views the guidance document as merely guidance
and not a rule or final agency action?
e If the TSD is a guidance document, how does the Department intend to use the TSD
to inform rule making?
e Is the Department willing to consider providing a 60-day public comment period on
the revised TSD when it is released? If no, why not?

Sediment Management Standards

It is our understanding that the Department plans on filing the CR-102 for sediment
management standards (SMS) this summer. The Department has signaled its intent to
include a default FCR in the SMS rule. AWB believes the regulatory value of a default FCR
in the SMS is marginal. Accordingly, AWB requests that a default FCR not be incorporated
in the SMS rule.





Contaminated sediment sites have unique, site-specific characteristics. Cleanup action plans
are developed by the Department’s project managers and potentially liable parties taking
into consideration the unique traits of each site, including local FCR for exposed
populations. In short, the absence of a default FCR has no effect on the Department’s
authority to compel sediment cleanups and the current FCR under the Model Toxics Control
Act remains as a backstop.

Agreeing to our request to remove a default FCR from the SMS rule would allow the SMS
rule making to move forward on schedule. It also provides additional time to allow vetting
of the revised TSD, which is necessary to educate and pursue public acceptance on its

conclusions.
e Is the Department willing to move forward on the SMS rule making without

incorporating a default FCR? If no, why not?

Implementation Tools

The Department has acknowledged the need to develop implementation tools for very
stringent water quality criteria that results from the range of FCRs established in the TSD.
AWB appreciates the Department’s commitment to evaluating implementation tools before
developing new human health-based water quality criteria using a new FCR; however, it is
unclear how the Department will address this concern with respect to SMS, which are both
cleanup standards under the Model Toxics Control Act and water quality standards under
the Clean Water Act.

The Department has indicated that it intends to submit the revised SMS to the U.S.
Environmental Protection Agency (EPA) for approval as state water quality standards.
Once adopted, these standards will be the primary basis for source control to prevent
recontamination of sediments. The SMS will also be implemented as the basis for numeric
effluent limitations in NPDES permits. This is already the case in the industrial stormwater
general permit, which has a numeric limit for discharges to water bodies on the section
303(d) list of impaired water bodies based on sediment contamination.

e Assuming the Department moves forward on the SMS rule and incorporates a
default FCR, is the Department willing to delay the issuance of the SMS rule until it
has a full opportunity to develop appropriate implementation tools approved by the
EPA?

o Is the Department committed to identifying mechanisms/tools that will facilitate the
implementation of water quality standards in a manner that allows a NPDES
permittee to be confident in Clean Water Act compliance?





Human Health-Based Water Quality Criteria

AWSB is familiar with 40 C.F.R. 131.20(a) which requires a triennial review of water quality
standards. The Department has indicated that updating the FCR is not required under
triennial review of water quality standards. Further, Washington is entitled as a matter of
law to rely on the National Toxics Rule to set human health criteria for state water quality
standards. This is accepted under the Clean Water Act, section 303(c), 33 U.S.C. 1313(c), and
in EPA regulations, 40 C.F.R. 131.36, the National Toxics Rule. Washington currently adopts
and incorporates the National Toxics Rule by reference in WAC 173-201A-240(5).

AWB is particularly concerned as to what legal obligations, if any, the Department believes
it is subject to in undertaking the development of independent state human health-based
water quality criteria.

o Is Washington required by the Clean Water Act to amend human health-based water
quality criteria at this time? If so, what statutes or regulations require the
Department to undertake this rule making?

e Does the Department acknowledge that EPA guidance identifies human health-
based water quality criteria based on a risk level range of 1x10¢ to 1x10% is an
appropriate risk management goal for the general population as long as states and
authorized tribes ensure that a risk to a more highly exposed subgroup (sports
fishers or subsistence fishers) does not exceed the 1x10risk level? See Methodology
for Deriving Ambient Water Quality Criteria for the Protection of Human Health,
EPA-822-B-00-004, October 2000.

Significant Legislative Rule Evaluation

As the Department prepares to amend both SMS and human health-based water quality
criteria, the Department must comply with all of the requirements of RCW 34.05.328
(significant legislative rule evaluation). An analysis under RCW 34.05.328 requires the
Department, among other things, to consider alternatives to rule making, and the costs and
benefits of implementation.
¢ Does the Department consider the significant legislative rule evaluation to be a final
agency action?
e Will the Department commit to providing the significant legislative rule evaluation
coincident with the CR-102 to facilitate public review and comment?
e Would the Department entertain a request to allow the public to contribute or
participate in the development of the Department’s significant legislative rule
evaluation? As one example, the public may have ideas concerning alternatives to





rule making that could accomplish the general goals and specific objectives of the
statute, as required by the evaluation under RCW 34.05.328.

e How will the Department incorporate the comments it receives from the public
concerning the analysis of the costs and benefits of implementing new SMS and
human health-based water quality criteria?

¢ How can the public provide the Department with credible alternative versions of the
rule that would result in less burdensome outcomes for those required to comply
with the rule?

We thank you for the opportunity to work with the Department on this issue. AWB will
continue to closely monitor the efforts of the Department in updating the FCR and related
regulations. We appreciate your thoughtful consideration of all the comments and
questions contained in this letter and look forward to reading your response.

Sincerely,

oLl

Gary Chandler
Vice President, Government Affairs

cc: Governor Christine Gregoire
Keith Phillips, Governor’s Policy Office
Senator Lisa Brown
Senator Mike Hewitt
Representative Frank Chopp
Representative Richard DeBolt
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BACKGROUND/STARTING POINT/ASSUMPTIONS



1. While it may be unavoidable, the selection of a higher FCR, leading to more stringent human health-based water quality criteria (HHWQC), then waterbody evaluations to support 303(d) Category 5 listings, TMDL development, imposition of waste load allocations in NPDES permits, the setting of a water quality-based effluent limitation, development of a compliance schedule, evaluation and implementation of treatment technology, etc., is a very inefficient and long timeframe process to achieve what will likely be an inconsequential reduction in toxics discharges (at least for earth metals and legacy pollutants).  
Although this outcome will look good on paper, the reality of actually reducing the toxics load in fish/shellfish could be questioned. There are alternative approaches that need to be considered.  Ecology needs to have a top management discussion to determine the most efficient and effective toxics reductions strategies.  



2. The best information is that there are a number of toxic pollutants routinely discharged from POTWs/certain industries at concentrations greater than HHWQC (even at 6.5 gr/day FCR). This trips the “implementation tools” question.  Higher FCR will drive HHWQC lower and this will implicate a broader set of HH pollutants.  (Will have handouts to document this.)



3. The evidence that HHWQC are exceeded in Washington waterbodies is limited; i.e., now presumably defined by the CWA 303(d) Category 5 list.  (Note that the 2008 list has about 380 Category 5 waterbody segment/toxic pollutant listings.)  However, over time the analytical methodologies approved for use in 40 CFR 136 will be more capable, and Ecology/NPDES permittees will be expected to analyze for these HH pollutants in ambient waters and NPDES discharges.   The result will be a more robust quantification on the presence of HH pollutants in the water environment. (Will provide handout on PCB concentrations in Washington waterbodies.)



4. The effect of more stringent HHWQC (due to an increased FCR) on CWA regulatory programs will extend well into the future.  Once more stringent HHWQC are adopted/approved, the opportunity to re-visit and adjust a WQS may not be practical.   It seems the only 40 CFR 131 mechanisms may be site-specific WQS and/or Use Attainability Analysis.  Both are process and information heavy, and will face severe headwinds from the EPA and public.  Ecology may have only one opportunity to get this “right.”



5. The easily identifiable NPDES implementation tools are inadequate.  Any plan to rely solely on the issuance of a Variance and/or Compliance Schedules is fundamentally deficient. Either of these approaches put permittees in an untenable position of CWA compliance jeopardy.  Reliance on these mechanisms is unstable and lacks confidence.  The administrative resource demands for Ecology and permittees will grow to be overwhelming.  Variances and Compliances Schedules are not available to new discharges.  (Will provide the Hanlon memo (EPA, 2007) which articulates the EPA opinion on the use of compliance schedules.)



6. State discretion.  The WDOE needs to research and develop a confident assessment on those topic areas where Washington has the legal authority/discretion in deciding on 40 CFR 131 matters.  What the CWA requires vs. what EPA Region X wants or thinks is appropriate, may be quite different.  Ecology needs to be prepared to be an effective advocate for responsible and practical outcomes.



7. The ability for a new NPDES discharger (or existing NPDES discharger prior to EPA-approved TMDL) to discharge into Category 5 – 303(d) listed waterbody will be substantially threatened given WDOE’s response to Pinto Creek decision.  As an example, look at WDOE ISWGP Special Condition S6:



“The facility must provide data and other technical information…sufficient to demonstrate: …discharge of a pollutant for which the water is impaired will meet in-stream water quality criteria at the point of discharge to the waterbody…”  



It may not be possible to demonstrate attainment of HHWQS at the point of discharge. Future municipal/commercial/industrial development in Washington is thus threatened by a practical inability to gain (or timely receive) NPDES discharge authority.  The vast majority of waterbody segments in Washington will ultimately be listed on Category 5 for one or more HH pollutants.  Ecology’s ability to produce TMDLs and to gain EPA approval has limitations.  



8. There is a difference between earth metals/legacy pollutants and active discharges of other HH pollutants.  Implementation approaches could be developed to address this practical reality.



9. Any viable implementation tool must be cognizant of existing and related WAC 173-201A requirements/language.  Mechanism(s) will need to be coordinated with regulatory provisions addressing: 



a. narrative toxics standard (WAC 173-201A-240(1)),

b. linkage between HH WQS and demonstration of designated use attainment

c. anti-degradation (WAC 173-201A-300),

d. reasonable potential analysis; i.e., “cause or contribute to the exceedence of a water quality standard”

e. HH pollutant discharges into 303(d) listed HH waterbodies – prior to or with approved TMDL



Will need specific and transparent adjustments in WAC 173-201A to facilitate the need outcomes.  In addition, will new guidance in the Permit Writers Manual on intentions/interpretation of these and other regulation provisions.  



IDEAS ON IMPLEMENTATION TOOLS



1. Variances per WAC 173-201A-420.  What the regulation says:

a. Available to “individual facilities or stretches of waters”

b. Variance is developed for “specific criteria”

c. “reasonable progress is being made toward meeting the original criteria”

d. Time horizon – five years, and can be renewed with public/government review

e. Must be “incorporat(ed) into this chapter and approved by the USEPA”



Scenario for use; i.e., what would it take to yield meaningful benefit



· Consider all state waterbodies to be “stretches of waters” 

· Variance is available to all NPDES dischargers into those waterbodies

· Variance is applicable to named earth metals and/or identified legacy pollutants

· “Reasonable progress” is demonstrated by Ecology identification of all statewide toxics use/release reduction regulatory programs, including WAC 173-333 PBT rule, WAC 173-307 P2 Planning, EPA’s Columbia River Basin Action Plan Focuses on reducing Toxics, Restoring Basin Health (February 2011), etc.

· Incorporate implementation language into WAC 173-201A-240

· Review in five years and be prepared to extend and extend



2. Compliance Schedules per WAC 173-201A-510(4). What the regulation says:

a. Available for permittees seeking to comply with water quality-based effluent limits

b. Existing discharges only.  Not available for new NPDES permittees.

c. Must “ensure final compliance…in the shortest practical time.”

d. Acceptable reasons include:

i. (iv) completion of necessary water quality studies,

ii. (v) resolution of pending water quality standards’ issue through rule-making action.

e. Numeric or nonnumeric effluent limitations to apply in interim

f. Maximum 10 year compliance schedule



Scenario for use:



· WDOE embarks on “necessary water quality studies” to assess presence of HH pollutants in state waterbodies, fish tissue, etc.  This may take a number of years.

· Ecology makes a “case-by-case” determination that all NPDES permittees will receive a compliance schedule

· Standard set of BMPs adopted into rule  (e.g., evaluate raw materials for presence of HH constituents, monitoring discharge for HH pollutant, evaluate BMP approaches for HH pollutant reductions, report, …)



3. WAC 173-201A-400(15) Mixing Zone.  What the regulation says:

a. “The department may establish permit limits and measures of compliance for human health based criteria (based on lifetime exposure levels), independent of this section”



Scenario for use:



· Create  unique mixing zone language that creates flexibility for demonstration of water quality standards achievement of HH WQC (allow MZ boundary to be defined based on modeling or in situ measurement to show achievement of HHWQS or to get <MDL/PQL)

· This option is coupled with an obligation to identify HH pollutants in wastewater and to conduct an evaluation to reduce, apply BMPs, etc.



4. WAC 173-201A-400 Mixing Zones



Scenario for use:



· All reasonable potential determinations are based on in situ measurement of HH pollutant at down-gradient edge of chronic mixing zone boundary.  Mean harmonic flow.

· Add language in -400 and in the Permit Writers Manual to detail the expectation.



5. Intake credit (or net pollutant addition).  What the federal regulation says:



a. “States may, at their discretion, include in their State standards, policies generally affecting their application and implementation, such as mixing zones, low flows and variances. Such policies are subject to EPA review and approval”  40 CFR 131.13

b. Is there a comparable WAC 173-201A section which 



Scenario for use:



· Develop a new WAC 173-201A subsection directing evaluation of NPDES permittee discharge of HH pollutants to be an up-gradient/down-gradient evaluation.

· Compliance with HH WQC (or reasonable potential analysis) is based on comparison of receiving water samples collected at down-gradient edge of mixing zone vs. up-gradient edge of mixing zone, for the HH pollutant.  No distinguishable increase = achievement of WQS.  Concentration <MDL/PQL = compliance with the HHWQC.





6. Amend WAC 173-201A-240(6) to read:



a. “(6) Risk-based criteria for carcinogenic substances shall be selected such that the upper-bound excess cancer risk is less than or equal within the range of one in ten thousand to one in one million”



7. Amend WAC 173-201A-240 Toxic Substances:

a. HHWQC for mercury will be based on methyl mercury

b. HHWQC for arsenic will be based on inorganic arsenic



8. Add/perfect the regulatory authority in WAC 173-201A-240 to utilize Water Effects Ratio and the biotic ligand model processes for adjustment of metals criteria.  



Scenario for use:



· Other states have figured this out, including Oregon.  Should be a priority for Washington as this measure can yield more appropriate and protective WQC and effluent limits consistent with EPA guidelines.

· Be mindful of EPA’s “Establishing Site-Specific Aquatic Life Criteria Equal to Natural Background,” Davies, (1997)  (Will provide)



9. WAC 173-201A-260 Natural Conditions. What the regulation says:



a. “When a water body does not meet its assigned criteria due to natural climatic or landscape attributes, the natural conditions constitute the water quality criteria.”



Scenario for use:



· Ecology EAP monitoring allows for assertion in -240 or -260 language that certain earth metals are naturally present above WQC, thus effectively resetting the WQC

· Can declare this state-wide, or for specific waterbodies.

· Be cognizant of Davies (EPA, 1997)



10. WAC 173-201A-260 Irreversible Human Conditions.  What the regulation says:



a. “When a water body does not meet its assigned criteria due to human structural activities that cannot be effectively remedied…, then alternative estimates of the attainable water quality conditions,…, may be used to establish an alternative criteria for the waterbody.”



Scenario for use



· Studies indicate that long-range transport/air deposition of mercury, PCB, maybe other HH pollutants, represent a significant input to Washington waterbodies.  

· Studies indicate (from prior Chemical Action Plans) that some legacy pollutants exist in the environment at >HHWQC.  

· Ecology declares that out-of-state contributions and/or legacy pollutants arise from and represent a “human structural activity that cannot be effectively remedied.”

· Consider this factor in establishing alternative HH WQC for urban and low elevation main stem rivers.



11. WAC 173-201A-450 Water Quality Offsets.  What the regulation says:



a. Opportunity for a project proponent to implement or finance the implementation of controls for nonpoint/point sources to reduce the levels of pollution to create assimilative capacity to allow new or expanded discharges.

b. Offsets must target specific water quality parameters, offsets are described in a technical analysis, secured through binding legal instruments, + much more.



Scenario for use:



· Ecology identifies all state regulatory programs (regulations, permits, TMDLs, etc.) targeting HH toxics reductions

· Ecology declares that these programs accomplish reduced loadings of specific HH pollutants into state waters.

· Ecology declares these HH reductions create capacity state-wide to accommodate existing and new HH discharges from NPDES permittees

· NPDES permittees are granted a discharge allowance of the HH pollutant against the benefits of the accruing offsets

· NPDES permittees are required to evaluate raw material inputs, HH in wastewater discharges, and apply BMPs to reduce, etc.



12. Regulatory determination that a waterbody is impaired from a HH pollutant requires conclusive and substantial ambient waterbody quality or tissue data.  In short, change the Category 5 - 303(d) listing criteria.  Seek to avoid 100’s or 1000’s of Category 5 listings.



Scenario for use:



· Review/revamp WQP Policy 1-11 to require much more than “two samples above criteria in a three year period” or one average/composited tissue sample above the applicable criteria.

· The Policy should require more data; i.e., multiple seasons, multiple years, conclusive evidence that any >HHWQC are not due to a NPDES permittee, etc.

· Ecology is presently reviewing the WQP Policy 1-11 as a precursor to 2012 section 303(d) list developme3nt 







13.  WAC 173-201A-430 Site-Specific Criteria.  What the regulation says:



a. Must protect “attainable condition of existing and new designated uses for the waterbody”

b. Action must be consistent with 40 CFR 131 and include public/government process

c. Must be scientifically justifiable

d. Requires amendment of WAC 173-201A and EPA approval



Scenario for use:

· Let’s talk about this one



14. Narrative Effluent Limits.  What the applicable statutory language and regulation say:



a. 40 CFR 122.44 allows for narrative effluent limits 

b. RCW 90.48.555 allows for narrative effluent limits.



Scenario for use:



· Create boilerplate language for NPDES permittees which requires long-term characterization of wastewater for the presence of earth metals and/or legacy HH pollutants.

· If HH pollutant in effluent, narrative effluent limit is imposed which requires engineering studies to determine source/origin of pollutant, report to Ecology, and identification of viable measures to reduce HH loading.



15. WAC 173-201A-260 Natural Conditions and other water quality criteria and applications.  What the regulation says:

a. Subsection (2) identifies that narrative criteria apply to all existing and designated uses to ensure “Toxic…concentrations must be below those which” could “adversely affect public health.”

b. Subsection (3)(a) directs that “water quality requirements for water bodies”  will be established “on a case-specific basis where determined necessary to provide full support for designated and existing uses.”



Scenario for use:



· Ecology determines that the most direct and relevant approach to not “adversely affect public health” and “provid(e) full support for designated and existing uses” will be based on fish tissue analyses and risk assessment approach.  (Will provide Lincoln Loehr 1994 memo and State of Minnesota documents).

· Ecology expresses in WAC 173-201A the intention to favor fish tissue/risk assessment, instead of HHWQC based on FCR formula.  These are described and developed as “narrative criteria.”

· Ecology EAP collects fish, works with Washington Department of Health, and gives area-specific guidance to fish consumers on acceptable consumption.  

· Ecology focuses BMP efforts on waterbodies with contaminated fish, and identifies all state/EPA regulatory programs directed at toxics reduction into the environment.

· NPDES permittees required to assess wastewater for HH pollutants.  If HH pollutant in effluent, narrative effluent limit is imposed which requires engineering studies to determine source/origin of pollutant, report to Ecology, and identification of viable measures to reduce HH loading.
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On Jun 15, 2012, at 1:24 PM, Matthew Szelag wrote:

Hi Brett,


Thanks for providing the agenda, it looks good to me.  





As visitors to EPA's building, you'll need to check-in on the 12th floor.  We'll meet you there and go to the meeting room together.





See you Tuesday.  Thanks,





Matthew Szelag


US EPA Region 10


1200 Sixth Ave, Suite 900


Seattle, WA 98101


Phone: 206-553-5171








<graycol.gif>Brett VandenHeuvel ---06/15/2012 12:23:58 PM---Hi Matthew,  Below is a draft agenda.  Please let me know if you have any additional items.





From:	Brett VandenHeuvel <bv@columbiariverkeeper.org>


To:	Matthew Szelag/R10/USEPA/US@EPA


Cc:	Chris Wilke <chris@pugetsoundkeeper.org>, "Wendy Steffensen (wendys@re-sources.org)" <wendys@re-sources.org>, Bart Mihailovich <bart@cforjustice.org>, Janette Brimmer <jbrimmer@earthjustice.org>


Date:	06/15/2012 12:23 PM


Subject:	Re: Waterkeepers Washington Request for Meeting














Hi Matthew, 


Below is a draft agenda.  Please let me know if you have any additional items.  





We look forward to meeting with you, Mike, Angela, and Adrianne, and very much appreciate your time.





Waterkeepers Washington Meeting


Tuesday, June 19, 9AM to 11AM


Region X, 1200 Sixth Ave, Suite 900, Seattle


Topic: Ecology’s Fish Consumption Rate and human health water quality criteria





Agenda



		Introductions



		About Waterkeepers Washington



		Discussion of EPA involvement in the Washington Fish Consumption Rates



		What we learned from the Oregon rulemaking and being on workgroup



		Discussion of current and proposed Fish Consumption Rate, importance to public



		Threats to effectiveness of Washington’s water quality standards



		Off-ramps and loopholes



		Order of rulemaking



		Legislative














Waterkeepers Washington attendees


Chris Wilke, Executive Director, Puget Soundkeeper


Bart Mihailovich, Spokane Riverkeeper


Wendy Steffenson, Lead Scientist, North Sound Baykeeper


Brett VandenHeuvel, Executive Director, Columbia Riverkeeper


Janette Brimmer, Earthjustice
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On Jun 7, 2012, at 5:22 PM, Matthew Szelag wrote:







Hi Brett,


Thanks for the quick response. No rush in putting an agenda together, I think anytime next week is fine. 





EPA attendees will be the following:


Mike Bussell, Director, Office of Water


Angela Chung, WQS Unit Manager


Matt Szelag, WQS Coordinator


Adrianne Allen, Office of Regional Counsel





Looking forward to meeting with you. Thanks,





Matthew Szelag


US EPA Region 10


1200 Sixth Ave, Suite 900


Seattle, WA 98101


Phone: 206-553-5171








<graycol.gif>Brett VandenHeuvel ---06/07/2012 05:14:05 PM---Hi Matthew, I will provide an draft agenda by the end of the week. We appreciate the opportunity t





From: Brett VandenHeuvel <bv@columbiariverkeeper.org>


To: Kelly Nokes <kelly@columbiariverkeeper.org>, Matthew Szelag/R10/USEPA/US@EPA


Date: 06/07/2012 05:14 PM


Subject: Re: Waterkeepers Washington Request for Meeting











Hi Matthew, 


I will provide an draft agenda by the end of the week. We appreciate the opportunity to meet with you and discuss Washington's water quality standards. Can you let me know who from EPA will attend the meeting?





We will have 5:


Chris Wilke, E.D., Puget Soundkeeper


Bart Mihailovich, Spokane Riverkeeper


Wendy Steffenson, Lead Scientist, North Sound Baykeeper


Brett VandenHeuvel, E.D., Columbia Riverkeeper


Janette Brimmer, Earthjustice





Best, 


Brett








Brett VandenHeuvel


Executive Director


(503) 348-2436
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On Jun 7, 2012, at 5:00 PM, Kelly Nokes wrote:







Kelly Nokes


Program Administrator


(541) 387-3030
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From: Matthew Szelag [mailto:Szelag.Matthew@epamail.epa.gov] 


Sent: Thursday, June 07, 2012 4:52 PM


To: Lauren Goldberg; 'Kelly Nokes'


Subject: RE: Waterkeepers Washington Request for MeetingHi Kelly and/or Lauren,


I wanted to see if you were planning on providing an agenda for our meeting on June 19. I think it may be helpful if you could share the items you'd like to discuss with us ahead of time so we can be prepared to meet your goals for the meeting. Feel free to give me a call or email if you'd like to discuss formulating an agenda together.





Looking forward to meeting with you. Thanks,





Matthew Szelag


US EPA Region 10


1200 Sixth Ave, Suite 900


Seattle, WA 98101


Phone: 206-553-5171








<graycol.gif>"Lauren Goldberg" ---05/24/2012 10:36:18 AM---Thanks Angela. We're expecting six to seven participants at this point.





From: "Lauren Goldberg" <lauren@columbiariverkeeper.org>


To: Angela Chung/R10/USEPA/US@EPA


Cc: "'Kelly Nokes'" <kelly@columbiariverkeeper.org>, Matthew Szelag/R10/USEPA/US@EPA


Date: 05/24/2012 10:36 AM


Subject: RE: Waterkeepers Washington Request for Meeting


















Thanks Angela. We’re expecting six to seven participants at this point.





From: Angela Chung [mailto:Chung.Angela@epamail.epa.gov] 


Sent: Thursday, May 24, 2012 10:34 AM


To: Lauren Goldberg


Cc: 'Kelly Nokes'; Matthew Szelag


Subject: RE: Waterkeepers Washington Request for MeetingI forgot to ask how many participants you expect? I've reserved one of our 15th floor conference rooms but want to make sure its large enough. Thanks.








Angela Chung


Water Quality Standards Unit Manager


U.S. Environmental Protection Agency


1200 Sixth Ave, Suite 900, OWW 131


Seattle, WA 98101


Phone: 206-553-6511
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From: "Lauren Goldberg" <lauren@columbiariverkeeper.org>


To: Angela Chung/R10/USEPA/US@EPA, "'Kelly Nokes'" <kelly@columbiariverkeeper.org>


Cc: Matthew Szelag/R10/USEPA/US@EPA


Date: 05/24/2012 10:31 AM


Subject: RE: Waterkeepers Washington Request for Meeting





















Angela,





Everyone is planning to attend in-person at the Seattle office. However, if you could arrange a conference call line as a backup (in case travel plans change at that last minute) that would be much appreciated. 





Thanks,





Lauren





From: Angela Chung [mailto:Chung.Angela@epamail.epa.gov] 


Sent: Thursday, May 24, 2012 10:16 AM


To: Kelly Nokes


Cc: 'Lauren Goldberg'; Matthew Szelag


Subject: RE: Waterkeepers Washington Request for MeetingHi Kelly,





Yes, Tuesday June 19 from 9 -11 am will work for us. Will your folks participate in person and/or by phone? If in person, I'm assuming we'd meet at the EPA office in Seattle but please let me know if you have a different understanding. If you also have people joining by phone, I can provide a call-in number. Thanks.








Angela Chung


Water Quality Standards Unit Manager


U.S. Environmental Protection Agency


1200 Sixth Ave, Suite 900, OWW 131


Seattle, WA 98101


Phone: 206-553-6511
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From: "Kelly Nokes" <kelly@columbiariverkeeper.org>


To: Matthew Szelag/R10/USEPA/US@EPA, Angela Chung/R10/USEPA/US@EPA


Cc: "'Lauren Goldberg'" <lauren@columbiariverkeeper.org>


Date: 05/21/2012 02:57 PM


Subject: RE: Waterkeepers Washington Request for Meeting
























Hi Matthew and Angela,





We would like to set up the meeting for Tuesday, June 19th from 9-11 AM, if that date and time still works for you. Please confirm.





Best regards,





Kelly








Kelly Nokes


Program Administrator


(541) 387-3030





Sign Up for our Monthly E-Updates











Find Us on Facebook





From: Matthew Szelag [mailto:Szelag.Matthew@epamail.epa.gov] 


Sent: Thursday, May 17, 2012 12:49 PM


To: kelly@columbiariverkeeper.org


Cc: Angela Chung; Lauren Goldberg


Subject: RE: Waterkeepers Washington Request for MeetingHi Kelly,


I'm following up to schedule the meeting regarding Washington's work to revise their fish consumption rate, human health criteria and implementation provisions.





Below are a few dates/times that we are currently available to meet:


Tuesday 6/19: 9-11


Wednesday 6/20: 10-12 or 1-3


Thursday 6/21: 1-3





Please let me know if any of these options work for your group. The following are planning on attending: Mike Bussell, Angela Chung, Adrianne Allen (water quality attorney), and myself. 





I'm going to be out of the office for 2 weeks after today, so if we are not able to confirm a date today, please coordinate scheduling the meeting with Angela Chung (included on this email or at 206-553-6511). 





Thanks,





Matthew Szelag


US EPA Region 10


1200 Sixth Ave, Suite 900


Seattle, WA 98101


Phone: 206-553-5171
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